Subtitle 25 MARYLAND HEALTH CARE COMMISSION

10.25.16 Electronic Health Record Incentives
Authority: Health–General Article, §§ 19-103(c)(2)(i) and (ii), 19-109(a)(1), 19–143(d)(1),(2),(3),(4), and (i) Annotated Code of Maryland 
Notice of Proposed Action
[10-221-P]

The Maryland Health Care Commission proposes to adopt new Regulations .01—.07 under a new chapter, COMAR 10.25.16 Electronic Health Record Incentives. This action was considered by the Commission at an open meeting held on June 17, 2010, notice of which was given through publication in the Maryland Register, under State Government Article, §10-506, Annotated Code of Maryland. 

Statement of Purpose

The purpose of this action is to have the Maryland Health Care Commission propose new regulations that require specific State-regulated payors to provide incentives to health care providers to promote the adoption and certain use of electronic health records; establish certain requirements for the incentives; provide that the incentives may include certain items and services; specify that the regulations need not require incentives for certain types of health care providers; and to require that the regulations apply to certain entities under certain circumstances.

Comparison to Federal Standards

There is no corresponding federal standard to this proposed action.

Estimate of Economic Impact

The proposed action has no economic impact.

Economic Impact on Small Businesses

The proposed action has minimal or no economic impact on small businesses.

Impact on Individuals with Disabilities

The proposed action has no impact on individuals with disabilities.

Opportunity for Public Comment

Comments may be sent to David Sharp, Director, Center for Health Information Technology, Maryland Health Care Commission, 4160 Patterson Avenue, Baltimore, Maryland 21215, or call (410) 764-3578, or email to , or fax to (410) 358-1236. Comments will be accepted through 4:30 p.m., August 30, 2010. A public hearing has not been scheduled.

Open Meeting

Final action on the proposal will be considered by the Commission during a public meeting to be held on September 16, 2010 at 1 p.m., at 4160 Patterson Avenue, Baltimore, Maryland 21215.

.01 Scope.
A. This chapter applies to the State-regulated payors who provide incentive payments to providers that adopt and use electronic health records. 
B. Only providers who meet the requirements pursuant to this chapter will receive incentive payments for electronic health record adoption.
.02 Definitions.
A. In this chapter, the following terms have the meanings indicated.
B. Terms Defined.
(1) “Additional incentive” means a monetary amount above the base incentive for a practice that meets additional criteria in the use and adoption of electronic health records including adoption of electronic health records through a management service organization and/or a practice that can demonstrate advanced use of electronic health records.
(2) “Base incentive” means a monetary amount that an eligible practice can receive as calculated by the number of payor members treated by the practice on a per member basis.
(3) “Electronic health record (EHR)” means an electronic record of health-related information on an individual that:
(a) Includes patient demographic and clinical health information; and
(b) Has the capacity to:
(i) Provide clinical decision support;
(ii) Support physician order entry;
(iii) Capture and query information relevant to health care quality; and
(iv) Exchange electronic health information with and integrate the information from other sources.
(4) “EHR monetary incentive application” means an application submitted by a practice to a payor that will seek an incentive payment for EHR adoption.
(5) “EHR monetary incentive application acknowledgement letter” means a letter sent by the payor to the practice accepting the practice’s EHR monetary incentive application.
(6) “EHR monetary incentive voucher” means an application sent by the practice to the payor requesting the incentive payment.
(7) “Health information exchange (HIE)” means a Statewide infrastructure that provides organizational and technical capabilities to enable the electronic exchange of health information between health care providers and other health services organizations authorized by the Commission. 
(8) “Management service organization (MSO)” means an organization that offers one or more hosted electronic health record solutions and other management services to health care providers.
(9) “MHCC or Commission” means the Maryland Health Care Commission.
(10) “Non-hospital owned practices” means a family, general, geriatric, internal medicine, pediatric, or gynecologic practice designated by the payor for the EHR adoption incentive that is not owned by a hospital.
(11) “Payor” means State-regulated payor.
(12) “Practice” means a primary care practice consisting of a single physician or group of physicians that provide patient care services in family, general, geriatric, internal medicine, pediatric, or gynecologic practice.
(13) “Practice panel” means the patients who have been assigned to a primary care provider by the payor or the patients treated by the practice within the last 24 months when the payor does not assign a primary care provider.
(14) “State Designated MSO” means an MSO that has received State designation by the MHCC.
(15) State Regulated Payor.
(a) “State-regulated payor” includes:
(i) Aetna, Inc.; 
(ii) CareFirst BlueCross BlueShield;
(iii) CIGNA HealthCare Mid-Atlantic;
(iv) Coventry Health Care;
(v) Kaiser Permanente;
(vi) United Healthcare, Mid Atlantic Region; and
(vii) The State employee and retiree health and welfare benefits program.
(b) “State regulated payor” does not include a managed care organization as defined in Title 15, Subtitle 1, Annotated Code of Maryland.
.03 Program Description.
A. The EHR adoption incentive is a one-time incentive that can be administered through reimbursement for:
(1) Specific services;
(2) Lump sum payments;
(3) Gain-sharing arrangements;
(4) Rewards for quality and efficiency;
(5) In-kind payments; or
(6) Other items or services that can be assigned a specific monetary value.
B. The EHR adoption incentive is available to non-hospital owned practices.
C. A payor must provide a written description of the incentive of monetary value and timeframe for distribution to a practice.
D. A payor may exclude plan participants from the incentive calculation for a practice that was previously included in another practice’s incentive calculation.
E. A practice that has received a payor EHR adoption incentive before January 1, 2011 is only eligible to receive the difference between the payor’s initial monetary incentive value and the maximum value of the incentive under this chapter.
F. A payor must provide a practice with the total value of any EHR adoption incentive they provided prior to January 1, 2011 upon written request by a practice.
G. Payors have the authority to request additional information from a practice to validate their incentive claim and to reduce payments to a practice where a payor determines that duplicate and /or overpayments have been made.
H. The MHCC has the authority to audit both the payor and the practice for compliance with these regulations and can request corrective action in areas of noncompliance.
.04 Participation Requirements.
A. To be considered for an EHR adoption incentive, a practice shall:
(1) Complete an EHR monetary incentive application; and
(2) Submit the completed application to the appropriate payor or payors.
B. The EHR monetary incentive application shall include:
(1) Practice specific information:
(a) Name;
(b) Address;
(c) Specialty;
(d) Organizational national provider identifier number; and
(e) Tax identification number;
(2) The total number of members on the practice panel;
(3) In situations where the payor does not assign a primary care provider, the total number of members treated by the practice in the last 24 months;
(4) The name and version of the nationally certified EHR system implemented by the practice;
(5) A description of the EHR functions that have been implemented by the practice;
(6) A plan outlining when the practice expects to implement the available EHR system functionality; and
(7) A signed attestation regarding the accuracy of the information contained in the application.
C. A practice shall submit an EHR monetary incentive application 9 months in advance of requesting an EHR adoption incentive.
D. Payors shall issue an EHR monetary incentive application acknowledgement letter within 90 days of receiving an application.
E. A practice may request an incentive of monetary value approximately 9 months after receiving an EHR Monetary Incentive Application acknowledgement letter, and not later than 15 months from the time they are eligible to submit their incentive payment request.
F. A practice shall complete an EHR monetary incentive voucher and submit it to the appropriate payor to receive an EHR incentive.
G. A practice shall be required to include in the EHR Monetary Incentive Voucher the following:
(1) A copy of the EHR monetary incentive application acknowledgement letter;
(2) A report that includes the identification information of the members on the practice panel at the time of the request; and
(3) In situations where the payor does not assign members to a practice, a list of the payors’ members treated by the practice within the last 24 months.
H. A payor may request additional information to validate an incentive payment request.
I Member eligibility used in the incentive calculation is based on enrollment with the payor at the time a practice makes a request for the incentive payment.
J. Payors shall adjudicate EHR monetary incentive vouchers within 60 days of receipt.
K. Payors are required to notify practices in writing of the monetary incentive value, how it will be distributed by the practice, and over what time period.
.05 Incentive Components.
A. A practice that meets the requirements for participation shall receive an incentive of monetary value from the payor based on the payor’s share of members treated by the practice. Incentives are calculated on a per member basis.
B. An additional incentive of monetary value is available to a practice that adopts EHRs through a State designated MSO.
C. A practice that adopts an EHR through a State designated MSO is required to submit a copy of the MSO’s State designation certificate with their EHR monetary incentive voucher.
D. An additional incentive of monetary valve is available to a practice for demonstrating advanced use of EHRs during the immediate 90 days prior to submitting an EHR monetary incentive voucher to a payor. The following advanced uses of an EHR shall be considered:
(1) As defined in Regulation .02B of this chapter; 
(2) Participates in a payors’ quality improvement outcomes initiative, and has achieved the established performance goals; and
(3) A signed attestation is required by the practice to substantiate advanced use of an EHR system, and that the practice is a participant in the State designated HIE.
.06 Incentive Payment Calculation by Payor.
A. The eligibility time period for a practice to apply for an EHR adoption incentive is January 1, 2011 through December 31, 2014.
B. Payors have the flexibility to disburse incentives over a 12-month timeframe.
C. EHR adoption incentives of monetary value are calculated at $8 per member and limited to Maryland residents.
D. The EHR adoption incentive has a maximum monetary value of $15,000 per practice per payor (combined base incentive and additional incentives).
E. The monetary value of the base incentive shall account for approximately 50 percent of the combined base incentive and additional incentives as defined in Regulation .06D of this chapter.
F. EHR adoption incentives for hardware or software, or both, may be declined by a practice in which case a payor is required to offer an alternative adoption incentive of equal monetary value.

.07 Reporting.
Payors are required to submit an annual report to the MHCC not later than March 31st of the following year for calendar years 2011 through 2014 that includes the following information:
A. Number of incentive applications received and paid for that year;
B Total value of distributed base incentives for that year; and
C. Total value of additional incentives for that year.
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