Legal Guidance on Exchanging Health Information with Other Providers, March 2010 
CBH asked CBH Counsel Susan Nathan: “Last week at an MHA meeting we're a part of with MCO care coordinators and others, there was a  lot of discussion about HIPAA. There is still confusion about when exchanging  PHI is OK without patient releases for care coordination purposes -- MCOs think mental health providers are overly paranoid about HIPAA (apparently Sheppard is the most problemmatic). MHA may ask an AG for clarification. 
Based on the HIPAA privacy manual you did for us back in 2003, it appears that mental health providers should be communicating with MCOs that provide services to the same individuals without requiring releases from these individuals. Is that your intrepretation? Has anything changed? Are there exceptions/nuances? I think it's important for us to clarify this in order to facilitate communication and coordination with MCOs -- both for quality of care reasons and to minimize accusations that mh providers won't share info. That only reinforces MCO arguments to end the carve out. “
Susan Nathan responded: “The new rules provide that a Covered Entity can use and disclose Protected Health Information as long as it first gives the patient a Notice of Privacy Practices, in the following three situations:

1.   A Covered Entity can share PHI with health care providers for the purpose of treating the patient; 
2.  A Covered Entity can share PHI with health care providers for their payment purposes; and 
3.  A Covered Entity may disclose PHI to other health care providers for Health Care Operations if: 

a.  The Recipient of the information is a Covered Entity (and so is also bound to follow the HIPAA requirements); 
b.  Both the sender and recipient of the information have a relationship with the patient; and 
c.  The purpose of the disclosure is improving patient care.  

Therefore, as long as the provider gives a Notice of Privacy Practices to the patient, Protected Health Information can be used and disclosed without first obtaining a written consent from the patient if the information will be used for treatment, payment or health care operations.”  

Susan later added: “HIPAA provides that no release is required for treatment, payment or health care operations (as long as a notice of privacy practices is given to the patient and the notice specifies that information will be exchanged for treatment, payment or healthcare operations). There is a co-existing requirement that only the ‘minimum necessary’ amount of information be communicated. The minimum necessary rule was underscored by HITECH - the minimum neceesary is a limited data set (i.e. no identifying information), unless additional information is clearly necessary to perform the service required.”
